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SUMMARY 

The Commission should give determinative weight to the fact that three of the four state 

regulatory commissions, and the Staff of the fourth, of the states in which the MSAs at issue are 

located have opposed the Qwest Petitions 

The Commission should take this opportunity to scrap the Omaha Order and establish a 

new forbearance approach to focus on facilities-based wholesale competition, to forbear only 

consistent with impairment as determined under the TRRO, to conduct a more granular analysis, 

to cstablish a considerably more rigorous evidentiary approach to evaluating wholesale alterna- 

tives than a "predictive judgment," and to establish a public interest balancing that recognizes 

and gives appropriate weight to cornpetition. 

Initial comments confirm that Qwest's Petitions fail to show a competitive market that 

could justify forbearance. Based on cable operators' comments and chum studies, cable is not 

providing any significant competition to Qwest's residential or enterprise telephony services in 

any ofthe subject MSAs. Comments show that competitors continue to rely on Qwest facilities. 

Qwest showing of competition is flawed because its white pages listings information is unreli- 

able and submitted in violation of Section 222 of the Act and because it double counts categories 

of competitors. 

Grant ofthe Petitions would not serve the public interest. Qwest has not shown that 

TELRIC discourages investment because TELRIC prices embody the industry's best estimate of 

prices that would prevail in a competitive market. Forbearance would harm competition because 

Qwest would raise prices for wholesale inputs to competitors' and impose other unreasonable 

terms and conditions 

A'7?232539 I 
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Petition of ACS of Anchorage, Inc. Pursuant to 
Section I O  of the Communications Act of 
1934, as amended, for Forbearance from 

TABLE OF FREOUENTLY USED SHORT CITATIONS 

FCC Decisions 

Anchorage Order 

Omaha Order 

_ _ ~  
S1wcitrl Access NPRM 

TRRO 

Petition ofACS qfAnchorage, Inc. Pursuant to 
Section 10 ofthe Communications Act of1934, 
as Amended, for Forbearance from Sections 
251(c)(3) and 252(d)(l) in the Anchorage 
Study Area, WC Docket No. 05-281, Memo- 
randum Opinion and Order, 22 FCC Rcd 1958, 
FCC 06-188 (rel. Jan. 30, 2007) 

Petition of Qwest Corporation for  Forbear- 
ance Pursuant to 47 U.S.C. $160(c) in the 
Omaha Metropolitan Statistical Area, Memo- 
randum Opinion and Order, 20 FCC Rcd 
194 15 (2005) appeal pending, Time Warner 
Telecom, et al. v. FCC, No. 05-4769 (D.C. 
Cir.) 

Special Access Rates for  Price Cap Local 
Exchange Carriers; AT&T Corp. Petition for  
Rulemaking to Reform Regulation of lncum- 
bent Local Exchange Carrier Ratesfor lnter- 
state Special Access Services, WC Docket No. 
05-25, RM-10593, Order and Notice of Pro- 
posed Rulemaking, 20 FCC Rcd 1994, 
FCC 05-18 (rel. Jan. 31, 2005). 

Unbundled Access to Network Elements, 
Review ofthe Section 251 Unbundling Obliga- 
tions ojlncumbent Local Exchange Carriers, 
WC Docket No. 04-313, CC Docket No. 01- 
338, Order on Remand, 20 FCC Rcd 2533 
(2009, aff'd, Covad Commc 'ns Co. v. FCC, 
450 F.3d 528 (D.C. Cir. 2006) 
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1 Sections 251(c)(3) and 252(d)(1) in the An- 

G.40 Report 

McLeodUSA Petition for Modification 

Petitions 

chorage Study Area, WC Docket No. OS-281 
(filed September 30,2005) 

U.S. GENERAL ACCOUNTABILITY OFFICE, 
REPORT TO THE TO THE CHAIRMAN., COMMIT- 
TEE ON GOVERNMENT REFORM, HOUSE OF 

"FCC NEEDS TO IMPROVE ITS ABILITY TO 
MONITOR AND DETERMINE THE EXTENT OF 
COMPETITION IN DEDICATED ACCESS SERVICES 

REPRESENTATIVES - TELECOMMUNICATIONS, 

(November 2006) 

Petition of McLeodUSA Telecommunications 
Services, Inc. for Modification, WC Docket 
No. 04-223 (filed July 23,2007) 

Petition of Qwest Corporation for Forbearance 
Pursuant to 47 U.S.C. 5 160(c) in the Denver, 
Colorado Metropolitan Statistical Area, WC 
Docket No. 07-97 (filed Apr. 27,2007); 
Petition of Qwest Corporation for Forbearance 
Pursuant to 47 U.S.C. 8 160(c) in the Minnea- 
polis-St. Paul, Minnesota Metropolitan Statis- 
tical Area, WC Docket No. 07-97 (filed Apr. 
27, 2007); Petition of Qwest Corporation for 
Forbearance Pursuant to 47 U.S.C. § 160(c) in 
the Phoenix, Arizona Metropolitan Statistical 
Area, WC Docket No. 07-97 (filed Apr. 27, 
2007); Petition of Qwest Corporation for 
Forbearance Pursuant to 47 U.S.C. 5 160(c) in 
the Seattle, Washington Metropolitan Statisti- 
cal Area, WC Docket No. 07-97 (filed Apr. 27, 
2007) 



REDACTED -- FOR PUBLIC INSPECTION 

Affinity, Cavalier, CP Telecom 
Globaleom, McLeodUSA, PAETEC, Integra, TDS 

WC Docket No. 07-97 
October 1,2007 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20054 

In the Matter of 1 
1 

Petitions of Qwest Corporation 1 

Seattle Metropolitan Statistical Areas 1 

for Forbearance Pursuant to 47 U.S.C. § 160(c) 
in the Denver, Minneapolis-St. Paul. Phoenix and 

) 
) 

WC Docket No. 07-97 

REPLY COMMENTS 
OF 

AFFINITY TELECOM, INC. 
CAVALIER TELEPHONE, LLC 

CP TELECOM, INC. 
GLOBALCOM, INC. 

MCLEODUSA TELECOMMUNICATIONS SERVICES, INC. 
PAETEC COMMUNICATIONS, INC. 

INTEGRA TELECOM, INC. 
TDS METROCOM. LLC 

Affinity Telecom, Inc.: Cavalier Telephone, LLC; CP Telecom, Inc.; Globalcom, Inc.; 

McLeodUSA Telecommunications Services, Inc.; PAETEC Communications, Inc.; Integra 

Telecom, Inc.; and TDS Metrocom, LLC submit these Reply Comments with respect to the 

above-captioned Petitions o f  Qwest Corporation requesting forbearance from regulatory obliga- 

tions in the Denver, Minneapolis-St. Paul, Phoenix, and Seattle MSAS.' 

Pleuding Cycle Es'slubliAhed for Commen/s on Qwests Pelilions for  Forbearance in the 
Denver, Minneapolis-St.Puul, Phoenix, and Seaitle Metropolitan Siatisiical Areas, Public 

Wirellne Bureau Grun/.s Extension of Time to File 
1 

1 

Notice, DA 07-2291 (rel. June I ,  2007) 
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1. STATE COMMISSION COMMENTS ARE ENTITLED TO DETERMINATIVE 
WEIGHT 

Three of the four regulatory commissions of the states in which the subject MSAs are lo- 

cated oppose the Qwest Petitions.2 Although the Minnesota Public Utilities Commission 

("MPIJC") has not yet filed comments, the MPUC Staff has issued a report that recommends that 

the MPUC oppose the Petitions.' The state commission comments and MPUC Staff Report 

point out, inter alia, that grant of the Petitions would undermine facilities-based competition," 

"commercial agreements" are not an effective replacement for UNEs, a more granular analysis 

belond residential and enterprise markets is required,' the emphasis should be on a competitive 

wholesale market,' and that UNE forbearance would be contrary to the public interest.' State 

Commission comments reinforce other commenters Oppositions to the Qwest Petitions in 

Comments on @west 's Pelitions .for Forbearance in the Denver, Minneapolis-St. Paul, Phoenix, 
and Seattle Metropolitan Stulislical Areas, Public Notice, DA 07-3042 (rel. July 6,2007). 

See Initial Comments of the Arizona Corporation Commission, WC Docket No. 07-97 
(tiled Aug. 31, 2007) (;'ACC Comments"); Comments of the Colorado Public Utilities Commis- 
sion, WC Docket No. 07-97 (filed Aug. 31, 2007) (TPUC Comments"); Comments of the 
Washington Utilities and Transportation Commission, WC Docket No. 07-97 (filed Aug. 29, 
2007) ("WUTC Comments"). 

Staff Briefing Paper, Minnesota Public Utilities Commission, Docket No. P-421/C 1-07- 
66 I ,  September 27, 2007, p. 20. ("MPUC Staff Paper," attached). 

WUTC Comments at 5. 

ACC Comments at 6. 

' 

' 

5 

' Id. at 13. 

- Id. at 15. 7 

2 
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numerous respects including that Qwest ignores the extent to which competitors remain depend- 

ent on Qwest last mile connections,' and that forbearance will cause CLECs to exit the market.' 

The Commission in other contexts has observed that states are frequently in the best posi- 

tion to assess competition in, and the need for regulatory oversight concerning, local telecommu- 

nications market." It is local competition, rather than interstate communications, that would be 

most directly adversely affected by UNE forbearance. Therefore, the Commission should give 

determinative weight to state commission opposition to the Qwest Petitions. The Commission 

may include state commission opposition as part of its public interest analysis under Section 

1 O(a)(3 ) 

11. THE COMMISSION SHOULD ESTABLISH A NEW APPROACH TO UNE 
FORBEARANCE 

One of the key recommendations of state commissions is to revisit the overall approach 

to forbearance that the Commission established in the Omaha Order. The Arizona Corporation 

Commission ("ACC") recommends that in light of events since the Omaha Order, including the 

x WUTC Comments at 8 
~ 
9 

111 

MPUC Staff Paper at I O -  1 I 
See, e . g ,  Review qfthe Secrion 2.51 Unbundling Obligurions of Local Exchange Carriers, 

CC Docket No. 01-338, Report and Order and Order on Remand and Further Notice of Proposed 
Rulemaking, 18 FCC Rcd 16978, 7 495 11.1536 (2003) ("[sltates are, therefore, better positioned 
to draN these lines. Because states are more familiar with how these variations have affected 
competitive entry, and because there was no credible record evidence to show how we could 
establish these boundaries based on a national scale, we ask the states to create these bounda- 
ries."). 

3 
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price increases proposed by Qwest to McLeodUSA for last mile connections in Omaha and the 

GAO Report. as well as the fact that the TRRO has not yet been fully implemented in Arizona,” 

require that the Commission adopt a revised approach to consideration of BOC UNE forbearance 

petitions.- I2 

The ACC understates the case for a revised approach to W E  forbearance. The Omaha 

Order rested on an indifference to Qwest’s continued possession of market power in provision of 

last mile connections and on the thinnest possible predictive judgment that Qwest would make 

reasonable wholesale offerings in spite of evidence to the contrary. The Omaha Order rested on 

a weak public interest analysis that did not give serious consideration to the possibility that 

premature UNE forbearance would harm competition. The Commission has ample authority to 

alter course based on new information or even based on a reevaluation of the same factsN and it 

should do so here. The Commission should simply scrap the Omaha Order and start over. 

Specifically, the Commission should modify its forbearance approach to focus on facili- 

ties-based wholesale competition, to forbear only consistent with impairment as determined 

I /  
~ ACC Comments at 17 

Id. at 3-5.  

’ See, e.g., GTE California, Inc. et al. v. FCC, 39 F.3d 940, 950 (1994) (“The FCC, no 
doubt. is entitled to change its mind based on new experience.”). See also, e.g., Fox Television 
Sttrfions, lnc. v. FCC. 280 F.3d 1027, 1044-45 (2002) (“The Commission may, of course, change 
its mind, but it must explain why it is reasonable to do so.); Motor Vehicles Mfrs. Ass’n v. State 
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 57 (1983) (i‘An agency’s view of what is in the public 
interest may change, either with or without a change in circumstances. But an agency changing 
its course must supply a reasoned analysis.”). 

A 
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under the TRRO, to conduct a more granular analysis, to establish a considerably more rigorous 

evidentiary approach to evaluating wholesale alternatives than a “predictive judgment,” and to 

establish a public interest balancing that recognizes and gives appropriate weight to competition. 

The Focus Should Be On Wholesale Competition. The Commission’s forbearance deci- 

sion in the Omaha Order was based primarily on an analysis of the retail market.” Not only did 

that decision dwell on cable market share but it assumed that retail competition would incent 

Qwest to make reasonable wholesale offerings.” The emphasis on retail competition has invited 

the instant Petitions which, as pointed out in initial comments, ignore the reality that Qwest is the 

only wholesale provider in Denver, Minneapolis, Phoenix, and Seattle and that nearly all the 

competitors cited rely on Qwest last mile connections.& 

I lowever, sustainable competition cannot be realized unless there exists viable cost- 

based. wholesale alternatives to the ILECs’ bottleneck facilities so that incumbent carriers are no 

longer deemed “dominant” in local services markets.” As pointed out by Time Warner, a single 

L4 ACC Comments at 13 

il Omaha Order 71 67 

~ See, e.g., Ad Hoc Comments at 10; CPUC Comments at 4; Covad Comments at 41-44; 
Earthlink Opposition at 33; COMPTEL Opposition at 31-35. 

~~~~ CJ Vrrizon, 535 U.S. at 538 (upholding Commission rules that interpret the “statutory 
dut[ies]” of section 251(c) to “reach the result the statute requires” and thereby “get[] a practical 
result”). 

5 

I h 

17 
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hdcilities-based competitor is insufficient to meet the requirements of Section There must 

be sufficient facilities-based wholesale competition that “minimize[s] the risk of duopoly and 

coordinated behavior or other anticompetitive conduct.”B And, wholesale competition does not 

appear to be affected to any significant degree by increased competition in the retail market from 

cable.Ln 

Accordingly, the Commission should modify its UNE forbearance approach to give pri- 

mary weight to the existence of actual facilities-based competition in wholesale markets.2’ 

Forbearance Should Be Consistent with the UNE Impairment Analysis. The Commission 

should reject its previous approach of forbearing from UNE obligations even where competitive 

carriers are impaired under the Commission’s rules. As pointed out in initial comments, the 

statutory impairment standard cannot be ignored simply because Qwest seeks relief under section 

10 rather than section 251(d)(1).22 The relief Qwest requests is the legal and practical equivalent 

of a finding of non-impairment in particular MSAs identified in Qwest’s Petitions. 

I X  Time Warner Comments at 1 1 .  

lu Omuhu Order, 11 7 1. 

2” See, e.g., ACC Comments at 13-14. 

a See, e.g., ACC Comments at 13-14; COMPTEL Opposition at 31-33. 

22 Opposition at 65. 

6 
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The TRRO already provides For the lifting of section 251(c) unbundling obligations based 

on the competitive presence and impact of CLECs in Qwest’s wire There is no need 

for further relief.g The public interest is best served by an outcome that does not represent a 

dramatic departure from the TRHO proceeding.25 The Commission should adopt a forbearance 

approach that recognizes that its rules already provide relief where it is justified by competition 

and that forbearance should arrive at a similar conclusion.z 

This is the only lawful result. The D.C. Circuit’s decision in AT&T Coup. v FCCa re- 

quires that the Commission review forbearance requests in a manner that is consistent with the 

Commission’s prior policies and standards applied in similar cases or explain why it is reason- 

able to depart from them.a When considering petitions for forbearance from the Act’s unbun- 

dling requirements, the Commission’s analysis must be consistent with its impairment 

framework established in the TRRO and affirmed by the D.C. Circuit in C o v ~ r d . ~  Granting 

Q ~ e s t ’ s  petition, whether in whole or in part, absent an impairment analysis consistent with the 

a ACC Comments at18. 

1J Id. 
25 Id, 

zb Id. at 19. 

A T & T v .  FCC, 236 F.3d 729, 736 (D.C. Cir. 2001) (“AT&T’). 

Id, (finding that the Commission’s analysis in evaluating forbearance from dominant car- 
rier regulation cannot depart from Commission’s traditional non-dominance analysis without 
justifying such departure.) . 

’’ See Covud Comm ‘ns Co. v FCC, 450 F.3d 528 (D.C. Cir. 2006). 
7 
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TKRO would represent an unexplained departure from the FCC's affirmed impairment stan- 

A More Granular Analysis. As pointed out in initial comments, with respect to business 

customers. it is particularly important that the Commission separately analyze the SME business 

market segment.i' ROCs have not provided, and are not able to provide efficiently, a level of 

attention and quality of service that best serves SME business customers. CLECs, on the other 

hand, are able to providc these customers service features, quality, and customer care levels that 

BOCs are only motivated and able to provide to their largest customers. Marketing differences, 

customer size, capacities of service, and customer needs qualify the SME as a separate market 

segment. These differences, in turn, require separate consideration with respect to the SME 

market of each ofthe factors that the Commission may consider in its forbearance analysis. 

The small business market is distinct from the residential market. There are vast differ- 

ences in terms of the ability of CLECs to serve these market segments via their own facilities.32 

CLECs remain dependent on Qwest in many cases for UNE loops to reach customers even where 

See Covad. 450 F.3d 528. 

Opposition at 9. 

;z ACC Comments at 13-14. 

8 

~\l7?232579 I 



REDACTED -- FOR PUBLIC INSPECTION 

Affinity, Cavalier, CP Telecom 
Globalcorn, McLeodUSA, PAETEC, Integra, TDS 

WC Docket No. 07-97 
October I ,  2007 

they compete with Qwest for customers.li The level of competitive supply of independent loops 

and transport will vary according to the capacity of facilities.34 

For these reasons, an analysis of just the mass and enterprise markets is insufficient.15 

To adequately “determine “the extent to which ... forbearance will enhance c o m p e t i t i ~ n ” ~  the 

Commission must conduct a separate analysis of the extent to which forbearance would impact 

competition for cach market segment, i.e., mass market, SME, and enterprise, and for each 

transport or “loop type”, Le., DSO, DSl and DS3 

Predictive Judgments Are Unreliable. Given the potential harm to consumers, the Com- 

mission should establish a more solid foundation than a predictive judgment for eliminating 

UNE obligations. As observed by the MPUC Staff: 

Leasing of facilities from Qwest represents, by far, [CLECs] largest single operating ex- 

pense. Qwest’s tariffed special access rates for DS1 and DS3 represent an extreme increase in 

expense. And evidence from Omaha suggests that Qwest, if granted forbearance, may raise its 

rates for DSO loops to a significant degree. Staff believes such rate increases would seriously 

li Id. at 16. 

Opposition at 8. 

;c TRRO.7210. 

36 47 U.S.C. 3 160(b). 

A172212539 I 
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jeopardize the CLECs' ability to offer services as competitive rates, ultimately driving them from 

the market.u 

The consequences of an erroneous forbearance would be that consumers will have fewer 

or no competitive choices, resulting in higher prices and less innovation. Price increases are 

likely to occur, forcing competitors to leave both the wholesale and retail markets, resulting in 

fewer choices to consumers.'8 

'The Omaha predictive judgment has proved erroneous. As noted by COMPTEL,39 

McLeodUSA has shown that once Qwest was granted Phase I1 pricing flexibility in the Omaha 

MSA. it increased its special access monthly DS1 channel termination rates 45.83% over the 

price cap rate for month-to-month customers, 42.61% over the price cap rate for one year term 

customers and 31.58% over the price cap rate for 2 year term customers.4o This showing is 

consistent with the recent findings of the GAO Report that found that BOCs have increased 

prices under Phase 11 pricing flexibility,' This pricing behavior is conclusive evidence that 

MPUC Staff Paper at 20. 
38 

39 

-- ACC Comments 21. See also, e.g.. COMPTEL Opposition at 21 

- COMPTEI. Opposition at 24. 

Eben Declaration at 9. 

i! Government Accountability Office: FCC Needs to Improve Its Ability 10 Monitor and De- 
/ermine /he Extent of' Compelifion in Dedicated .4ccess Services, GAO-07-80 (Nov. 2006) at 27- 
28. 

10 
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Quest is exercising significant market power.12 Qwest has also imposed other unreasonable 

terms and conditions on USC of last mile connections in the absence of UNE obligations." 

The Commission should be more careful in the future than in the Omaha Order where it 

concluded that reasonable wholesale alternatives would be available based on the FCC's conjec- 

ture as to incentives of the current and only wholesale provider to support its competitors. The 

Commission should establish an evidentiary standard for the existence of wholesale competition 

that focuses on the existence of actual facilities-based competition, not on the basis of a "predic- 

tive ,judgment. " 

A Public Interest Analysis that Gives Due Weight to Promoting Competition. Section 

I O(b) requires the Commission in making its public interest determination to consider whether 

forbearance from enforcing the provision or regulation will promote competitive market condi- 

tions and enhance competition among telecommunications providers. Unfortunately, the Omaha 

Order gave insufficient foresight to the possibility that its "predictive judgment" would prove 

inaccurate. It  now appears that CLECs will exit markets in an environment of UNE forbear- 

a n ~ c . ~  As stated by the MPUC Staff: 

C1,ECs have, effectively no access to most customers without the use of Qwest's last mile 
facilities and that the CLECs provide the only effective competition to Qwest in the busi- 

See, e.g., WAG Comments at 8; Comments of BT Americas Inc. on Behalf of Itself and 
Other I3T Americas Entities, WC Docket No. 07-97, at 12-13 (filed Aug. 31,2007). 

ji ~ e e  Section IV,  injru. 

e See, e.g., McLeodUSA Petition for Modification at 14-15. 
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ness markets and provide an important competitive threat in the residential market. At 
present, although CLECs represent a significant competitive force, staff believes that 
...g ranting Qwest’s petition holds the very real possibility that Qwest could emerge as the 
only provider for a large portion of the telecommunications services available to Minne- 

45 sotans.- 

The Commission should adopt a public interest analysis that recognizes the benefits of 

competition and at the same time embodies a realistic and cautious assessment of the likely 

consequences of UNE forbearance 

111. INITIAL COMMENTS CONFIRM THAT QWEST’S PETITIONS FAIL TO 
SHOW A COMPETITIVE MARKET THAT COULD JUSTIFY FORBEARANCE 

The comments filed in response to Qwest’s Petitions confirm that Qwest’s competitive 

showings in the MSAs at issue fail to justify forbearance. Without exception, those commenting 

on the issue agree that Qwest‘s petitions must be denied because its showing is internally incon- 

sistent, unexplained, incomplete, and simply fails to meet statutory forbearance standards. 

Comnienters agree that Qwest’s meager and off-base showing regarding the level of competition 

in the MSAs at issue lack the level of granularity currently required by the Commission.46 As 

notcd by Covad, “[ilt is not the burden of either the Commission or other interested parties to 

MPUC Staff Paper at 22. 

.rb See, e.g., ACC Comments at 7; Comments of Covad Communications Group, NuVox 
Communications, and XO Communications, LLC, WC Docket No. 07-97, at 25 (filed Aug. 31, 
2007) (”Covad Comments”); Cox Comments at 6-7, 9-10; NASUCA Comments at 3; Opposition 
of Earthlink, Inc. and New Edge Network. Inc. to Qwest Corporation’s Petitions for Forbearance 
in the Denver, Minneapolis-St. Paul, Phoenix, and Seattle Metropolitan Statistical Areas, WC 
Docket No. 07-97, at 48 (filed Aug. 31,2007). 
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extrapolate this data, sort these issues out and, after identifying the relevant markets, to apply the 

hodgepodge of anecdotes and general information Qwest provided with its Petitions in an 

attempt to conduct the careful analysis Qwest chose not to undertake.”g 

A. The Record Conclusively Demonstrates that Cable Is Not Providing Significant 
Competition to Qwest’s Telephony Services 

Initial comments underscore what the undersigned competitive carriers made clear in 

their Opposition - cable is not providing any significant competition to Qwest’s residential or 

enterprise telephony services in any of the subject MSAs. For example, Comcast stated that “in 

none of its [Comcast Digital Voice] markets, including Minneapolis-St. Paul, has Comcast yet 

achieved a penetration rate of even * *  Begin Highly Confidential -- End Highly Confidential 

* *  of homes passed, let alonc at the levels in the Omuhu Order.”G Similarly, in the Denver 

USA, only 6.2% of residential households surveyed had Comcast as their local provider, accord- 

ing to the Colorado Office of Consumer Counsel.49 Regarding the enterprise market, Comcast 

statcs that it “currently serves fewer than * *  Begin Highly Confidential -- End Highly Confi- 

Covad Comments at 16. 47 

‘’ Comments of Comcast Corporation, WC Docket No. 07-97, at 5 (filed Aug. 31, 2007) 
(“Comcast Comments”). And since Comcast does not pass as many homes in an MSA as the 
ILLC. Comcast’s market share would actually be less than the penetration rate. Id. 

Comments of the Colorado Office of Consumer Counsel, WC Docket No. 07-97, at 22 
(tiled Aug. 31, 2007) (“COCC Comments”). Furthermore, Comcast’s Digital Voice is not a 
substitute for POTS, since it includes an ‘.‘all you can eat’ and ‘bells and whistles’ telephone 
offering which includes local and unlimited long distance calling as well as ‘12 popular calling 
features.”’ Id. at 24 ( d i n g  Comcast’s website for Product Details for Comcast LimitedTM.). 
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dential ** enterprise business customers in the Seattle, Minneapolis-St. Paul markets com- 

hLted.”’O Likewise, the Minnesota Public Utilities Commission recently concluded that although 

“Qwest has pointed out the considerable growth in the cable and wireless industries in recent 

years.. .at a more granular level, staff agrees with the CLECs that wireless and cable technolo- 

gies do not compete with CLECs in the small and medium business market.”s’ 

Additionally. as submitted by the undersigned competitive carriers and Time Warner, in- 

dependent churn studies show that cable is not a significant competitor. The undersigned 

competitive carriers submitted a study that concluded that Integra rarely, if ever, loses customers 

to cable operators. The study specifically showed that of those customers who switched from 

Integra to another telecommunications provider and for whom Integra was able to identify the 

new provider, only approximately 12% switched to a cable operator.2 Cbeyond only lost a total 

o l  ** Begin Confidential -- End Confidential * *  customers to cable providers from January 

2007 to May 2007 and that the average monthly cable churn rate for this five-month period was 

** Begin Confidential --percent End Confidential **.51 Eschelon only lost a total of ** Begin 

so 
- Comcast Comments at 6 .  

a MPUC Staffpaper at 20. 

Opposition of Affinity Telecom, Inc., Cavalier Telephone, LLC, CP Telecom, Inc., 
Globalcom, Inc., McLeodUSA Telecommunications Services, Inc., Integra Telecom, Inc. and 
TDS Metrocom, LLC, WC Docket No. 07-97, at 57 (filed Aug. 31, 2007) (“Opposition”). 

Errata to Opposition of Time Warner Telecom, Inc., Cbeyond Inc., and Eschelon Tele- 
com, Inc. WC Docket No. 07-97, at 31-32 (filed Sept. 13,2007) (“Time Warner Opposition”). 
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Confidential -- End Confidential ** customers throughout Colorado from the first quarter of 

2004 through the end of the second quarter of 2007, lost ** Begin Confidential -- End Confi- 

dential ** customers in Minnesota, and * *  Begin Confidential -- End Confidential ** custom- 

er? in Washington during the same period.% In Arizona, Eschelon’s average quarterly chum rate 

for cable competition over the 10-quarter period was a mere * *  Begin Confidential -- percent 

End Confidential **? 

Qwest skews the level of cable competition in the Phoenix MSA by falsely portraying 

Cox as a facilities-based competitor in the entire Phoenix MSA.% As Cox established in its 

comments, “Cox is not hnchised to provide cable services in the entire Phoenix MSA, nor does 

it provide telephone service throughout the entire MSA.”” 

McLeodUSA has obtained access to a study by GeoResults that shows Qwest controls 

access to the vast majority of commercial buildings in Minneapolis. This study shows that as of 

August 2007 there were 125,379 commercial buildings in Minneapolis, of which only **Begin 

Highly Confidential End Highly Confidential** had a lit CLEC presence. Cable had 

connections to only **Begin Highly Confidential YO, End Highly Confiden- , or less than 

IJ Id. at 32. 
ii Id, 

56 
~ Comments of Cox Communications, Inc. WC Docket No. 07-97, at 29 (filed Aug. 31, 

2007) (“Cox Comments”). 
52 Id, 

15 

h ~ 7 2 X Z S 3 9  I 



REDACTED -- FOR PUBLIC INSPECTION 

Affinity, Cavalier, CP Telecom 
Globalcom, McLeodUSA, PAETEC, Integra, TDS 

WC Docket No. 07-97 
October 1,2007 

While this information pertains to only one of the subject tial** of commercial buildings. 

MSAs. it shows that Qwest has grossly exaggerated the extent of cable competition. 

Rather than provide the Commission with data regarding cable company market penetra- 

tion in the telecommunications market for each of the MSAs impacted by its petitions, which the 

Commission considered in its Omaha and Anchorage Orders, Qwest provides the Commission 

with false statements and inconsistent methodologies and approaches that precludes any findings 

about competition in the MSAS.'" Qwest's inability to support its rhetoric with facts is not 

surprising as Qwest faces no real competition from cable in any of the subject MSAs. 

At bottom, as noted by COMPTEL, "[allthough various cable companies may have up- 

graded their cable plant to provide cable-based telephony and thus may provide some measure of 

facilities-based competition in each MSA, the Qwest petition fail[s] to provide the granular data 

necessary for analysis of the presence of facilities-based competition in each product market."59 

R. 

As the undersigned competitive carriers explained, the reason why currently competitive 

fiber extends to few buildings and that competitors remain dependent on Qwest facilities is that 

competitors are rarely able to justify construction of their own loops. The record establishes that 

Competitors Continue to Rely on Qwest Facilities 

'x Opposition at 13-14. 

- Opposition of COMPTEL to Qwest's Petitions for Forbearance, WC Docket No. 07-97, 
at 25 (filed Aug. 3 I ,  2007) ("COMPTEL Opposition). See also, e.g., Comcast Comments at 7; 
Cox Comments at 19. 
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a significant number oT competitors in all of the subject MSAs continue to use Qwest’s UNE 

locq~s as the primary vehicle for serving and acquiring customers.60 A point which even Qwest 

As set forth by the Ad Hoc Telecommunications Users Committee (“Ad Hoc”): 

Not only does Qwest enjoy overwhelming dominance in the switched access line market, 

but the overwhelming majority of‘ competitive services are themselves dependent upon the 

availability of reasonably-priced Qwest services and facilities. Yet it is precisely with respect to 

thcse wholesde services that Qwest seeks regulatory forbearance. Thus, even if the Commission 

wcre to conclude --which it should not ~ that the level of retail competition is sufficient to justify 

the forbearance that Qwest seeks, that conclusion provides no basis, and Qwest has provided no 

hll 
~- See, e.g., COMPTEL Opposition at 33; CPUC Comments at 11 (“Qwest is currently ob- 

ligated to provided leased access to its facilities and most CLECs rely on this unbundled offering 
to provide their services.”); Comments of the Public Counsel Section of the Washington State 
Attorney General‘s Office et al., WC Docket No. 07-97, at 3-4 (filed Aug. 31, 2007) (“WAG 
Comments”) (“[iln the Seattle MSA competitive local exchange carriers (CLECs) are highly 
dependant on the availability of cost-based unbundled loop and transport in order to provide 
competitive services to small and business enterprises.”). 

According to the Brigham-Teitzel Declarations submitted by Qwest, “CLECs are utiliz- 
ing Qwest wholesale services to compete with Qwest in every wire center in the Phoenix,” 
Denver, Minneapolis-St. Paul, and Seattle MSAs. See Declaration of Robert H. Brigham and 
David L. Teitzel Regarding the Status of Competition in the Phoenix, Arizona Metropolitan 
Statistical Area, at 7 22; Declaration of Robert H. Brigham and David L. Teitzel Regarding the 
Status of Competition in the Denver, Colorado Metropolitan Statistical Area, at 7 22; Declaration 
of Robert H. Brigham and David I*. Teitzel Regarding the Status of Competition in the Minnea- 
polis-St. Paul Metropolitan Statistical Area, at 7 24; Declaration of Robert H. Brigham and 
David L. Teitzel Regarding the Status of Competition in the Seattle, Washington Metropolitan 
Statistical Area, at 724 .  
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